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Abstract: Member States transposing Directives can choose the methods for
such transposition but should elect such practices which are best suited to ensure
the attainment of the Directive’s goals. Notwithstanding the fact that a legislative
act is needed in order to transpose EU law into national law, the goals addressed
by the directive can often be attained through the use of “nudges”.

The efficacy they reveal comes, some will argue, with the downside of some
ethical and political concerns, namely concerning transparency in the relationship
between citizens and representatives. Also, nudges can be seen as contrary to
the principle of proportionality, especially if they induce individuals to act in a
way that is contrary to fundamental rights and freedoms. Nudges can be prima
facie less restrictive comparing to more traditional strategies, but they can also
implicate a form of instrumentalization, which may trigger the application of the
principle of human dignity.

Keywords: “nudges”, transparency, effectiveness, instrumentalization,
proportionality.

Summary: 1. Nudging as a tool: especially in the transposition of EU Directives;
1.1 The concept of “nudge”; 1.2 Grounds for nudges; 1.3 Full disclosure, rational
persuasion and nudging; 1.4 Nudging in the “lawmaker’s [or policy maker’s]
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challenge”; 1.5 Nudges in the transposition of EU Directives; 2. Ethical and
Legal Problems Raised by Nudges; 2.1 Paternalism and nudges; 2.2 Interference
of nudging on autonomy, fundamental rights and human dignity; 3. Controlling
Nudges: the Suitability of the Principle of Proportionality.

Resumo: Na transposi¢do de directivas europeias, os Estados-Membros dispdem
de liberdade quanto & escolha do instrumento que melhor se ajusta a prossecucio
dos objectivos tragados. Nao obstante a transposi¢do ter que ocorrer através
de um acto legislativo, a forma como a politica publica em questdo € realizada
internamente pode beneficiar do recurso a “nudges”, a par de outros instrumentos
mais tradicionais.

A eficdcia revelada pelos “nudges” tem, contudo, como contraponto, algumas
questdes éticas e politicas que suscitam, nomeadamente acerca da transparéncia
na relagdo entre cidadados e representantes. Além disso, pode questionar-se a sua
conformidade com o principio da proporcionalidade, especialmente quando os
“nudges” implicam comportamentos contrdrios ao livre exercicio de liberdades e
direitos fundamentais. Os “nudges” podem ser prima facie menos restritivos, na
comparagdo com estratégias normativas mais tradicionais, mas também podem
implicar uma forma de instrumentalizacdo que instancie a aplicacdo do principio
da dignidade humana.

Palavras-chave: “nudges”; transparéncia; efectividade; instrumentalizacdo;
proporcionalidade.

Sumario: 1. “Nudging” como ferramenta: o caso da transposicéo de directivas
europeias; 1.1 O conceito de “nudge”; 1.2 Fundamentos dos ‘“nudges”; 1.3
Transparéncia, persuasdo e “nudging”; 1.4 O “nudging” como parte do desafio do
legislador; 1.5 Os “nudges” no contexto da transposicao de directivas europeias;
2. Problemas legais e éticos dos “nudges”; 2.1 Paternalismo e “nudges”; 2.2
Interferéncia dos “nudges” na autonomia, nos direitos fundamentais e na
dignidade humana; 3. A adequacdo do principio da proporcionalidade no controlo
normativo dos “nudges”.

1. Nudging as a tool: especially in the transposition of EU Directives
1.1. The concept of “nudge”

THALER and SUNSTEIN define nudge as “any aspect of the choice architecture that
alters people’s behavior in a predictable way without forbidding any options
or significantly changing their economic incentives.”’ In other words, we’re

1. See RicHARD THALER, Cass R. SUNSTEIN, Nudge — The Final Edition, USA, Penguin
Books, 2021, p. 8. The authors add that “To count as a mere nudge, the intervention must be
easy and cheap to avoid. Nudges are not taxes, fines, subsidies, bans or mandates. Putting the
fruit art eye level counts as a nudge. Banning junk food does not.”
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speaking of the deliberate introduction of subtle, non-coercive influences into
people’s decision-making to get them to make more optimal choices?.

Nudges are being used since humankind became minimally organized. They are
used by choice architects — those who have “the responsibility for organizing
the context in which people make decisions who became aware that pushing
behavior in a given direction is often easier that directing people in that same
direction, expecting them to comply and establishing a sanction in case they do
not.

Simple examples like road divisions signaling different tracks, compasses
showing you the way, or clocks showing you what time it is allow us to understand
how small tricks can do the magic. Simply put, nudges are “replacements”
of obligatory [or permissive] norms as a means to the end of governing and
regulating human behaviour. They can come in different presentations or
kinds. For instance, some nudges merely provide people with better and more
comprehensible information (i.e., they operate in a way that improves the
quality of rational deliberation). Examples can be seen in energy efficiency
labels, nutrition facts tables or the European Standardised Information Sheet
(ESIS) demanded in banking services. Others operate through psychological
mechanisms whose relationship to rational deliberation is questionable at best
(i.e., nudges that exploit heuristics, reasoning and decision-making biases, and
other psychological processes that operate outside of conscious awareness).
One of the most common examples of this kind are nudges that exploit people’s
natural tendency towards inertia — like default rules used in pension plans (when
organizations automatically enroll employees in their company’s retirement
savings program but allow them to opt out) and organ donation®.

In any case, the success of nudges resides in the fact that they are adapted to
current normal life complexity. “Make it simple” is often the showcase for
nudges. Usually nudges work because they make people’s lives simpler and
reduce burdens and friction and this is something of immense value in our
overcrowded lives. See the cases of apps in the interaction with government,
or particularly the case of short message service used to remind people of tax
obligations, or, more recently, of covid certificates’.

2. For a critical assessment see SILVIA ZORZETTO, FRANCESco FErRrARO, “Legislation and
Nudging: Towards a Suitable Definition”, in A. DANIEL OLIVER-LALANA (ed.), Conceptions and
Misconceptions of Legislation. NY, Springer Verlag, 2019, pp. 107-129.

3. See THALER, SUNSTEIN, Nudge — The Final Edition, p. 3.

4. For a critical view on default rules in organ donation see THALER, SUNSTEIN, Nudge — The
Final Edition, pp. 253-280.

5. For a review of policy instruments based on nudges in the United Kingdom, namely
those pointed out above, see DavID HALPERN, Inside the Nudge Unit. How Small Changes Can
Make a Big Difference, London, Penguin Random House, 2015, pp. 151-298.
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1.2. Grounds for nudges

THALER and SUNSTEIN argue that on the premise of people being bad decision
makers they should be nudged in the direction of their own desired goals by
orchestrating their choices so that they are more likely to do what achieves their
ends®. Arguments sustaining the case of less-than-purely-rational behaviour are
many and can be found in the literature gathered under the umbrella of behavioural
economics. Basically, it is argued, humans are not perfectly rational creatures,
instead they make several mistakes in thinking, in deciding and in choosing.
Whether this more realistic view of human behaviour is considered as irrational
behaviour or ecologically rational behaviour depends on the perspective you
adopt’. Either way, the many stances in which human behaviour seems less than
optimal (at least in the long run) are commonly recognised.

1.3. Full disclosure, rational persuasion and nudging

The question arises on whether we are looking at a naturalistic fallacy here.
Why should people be nudged, that is, which normative (legal or moral) reasons
justify nudging? This is an important question because it seems that paternalistic
reasons are usually not accepted as legitimate ends in the context of rule of law.
In fact, unlike traditional paternalism, which rules out choices by compulsion or
adds costs to the choices by coercion, nudges simply change the presentation of
the choices in such a way that people are more likely to choose options that are
best for them. However, they may not even consciously realise they are being
nudged — even though, we would argue, nudges are not completely devoid of
consent from the people (see below “ethical problems”).

Some of the debate around nudges stems from the idea that, as opposed to
other forms of communication from governments which aim directly at rational

6. For some background theory on decision-making see RicHARD THALER, Psychology of
Choice and the Assumptions of Economics, USA, Institute for Philosophy & Public Policy,
1987; RICHARD THALER, Misbehaving: The Making of Behavioral Economics, NY, 2016; DaN-
IEL KAHNEMAN/AMoOs TVERSKY (eds.), Choices, Values and Frames, NY, Cambridge Univer-
sity Press/Russell Sage Foundation, 2000; FRANCEsco PARrisi/VERNON SMITH (eds.), The Law
and Economics of Irrational Behavior, Stanford: Stanford University Press, 2005; WiLLIAM
J. BaumoL, On Rational Satisficing, in Models of a Man. Essays in Memory of Herbert Hart,
Cambridge, London: The MIT Press, 2004, pp. 57-66; DANIEL KAHNEMAN, PAUL SLovic, AMos
TVERSKY (eds.), Judgement Under Uncertainty: Heuristics and Biases, NY: Cambridge Univer-
sity Press, 1982; GERD GIGERENZER, REINHARD SELTEN (eds.) Bounded Rationality. The Adaptive
Toolbox, USA, The MIT Press, 2002; SHINSUKE IKEDA, HiDEAKT KiyosHr Kato, Fumio OHTAKE,
YosHIro Tsutsul (eds.), Behavioral Economics of Preferences, Choices and Happiness, Japan,
Springer, 2016.

7. KaunemaN and TVeErsky adopt the vision that many observed human behaviors are
departures from rational choice or pure rationality (see DANIEL KAHNEMAN, AMOs TVERSKY,
“Choices, Values and Frames”, in DANIEL KAHNEMAN, AMos TVERsKY (eds.), NY, Cambridge
University Press/Russell Sage Foundation, 2000) whereas for example GERD GIGERENZER stands
by the vision of human behavior as ecologically rational behavior [see PETER M. Topp, GERD
GIGERENZER AND THE ABC RESEArcH Group (eds.), Ecological Rationality: Intelligence in the
World, Oxford: Oxford University Press, 2002].
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persuasion, nudges do not fully disclose themselves®. They act in subversive,
mysterious ways. This is partially true — if not, their effectiveness would
probably be jeopardized. Information is not directly thrown at you in the form of
rules and regulations duly accompanied by sanctions showing you the costs of
infringement. But this is because someone already understood that ‘transparent’
rules and regulations are usually complex, burdensome and... unknown or not
fully understood.

This is to say that the traditional form of communication — which is usually
considered as the right way to use people’s mandate given to its representatives —
could just be a decoy for transparency. In fact, its complexity also does not allow
for full understanding. But it can, some might say.

14. Nudging in the “lawmaker’s [or policy maker’s] challenge”

Since its first conceptualization by THALER and SusTEIN in 2008°, nudges have
become an essential tool in the array of discretionary tools for governing
behaviour'®. We should not forget, of course, that nudging as a tool for governing
behaviour is a “trial and error” process. It implicates looking at the obtained
outcomes, comparing them to expected outcomes and working on the differences
in order to adapt and adjust. That said, it should also not be forgotten that
behaviour is context-specific and cannot always be replicated in different sets.

Nudges will not be of value in every situation and, even when they do, they
may not be enough to obtain all desired outcomes. But that’s something they
have in common with “command and control” regulations and regulations
based on economic incentives: they will not always obtain the so-long desired
effectiveness of public policies.

By adding one more tool to the policy maker’s toolkit, nudges also implicate an
additional challenge, that is, the one of balancing the need, i.e., the suitability of
each kind of normative interference. Can the results be obtained through a less
invasive form of behavioural orientation? Will it be effective? Will it be cost-
effective?

The assessment requires a case-by-case analysis in which several aspects
of the substratum to be regulated have to be taken into consideration. It has
to be assessed whether it is something that has already been regulated and is

8. See TimotHY Houk, “On Nudging’s Supposed Threat to Rational Decision-Making”,
in Journal of Medicine and Philosophy, 44, vol. 4, 2019, pp. 403-422; STEPHEN ENGELMANN,
“Nudging Bentham: Indirect Legislation and (Neo-)Liberal Politics”, History of European
Ideas,43,vol. 1,2017, pp. 70-82.

9. RicHARD THALER, CAss SUNSTEIN, Nudge. Improving Decisions About Health, Wealth and
Happiness, USA: Penguin Books, 2008.

10. For an interesting reading on surveys about nudging in eight diverse countries see Cass
SuNsTEIN, Lucia A. ReiscH, JuLius RAUBER, A World-Wide Consensus on Nudging? Not Quite,
But Almost, Regulation & Governance, 12(1), 2017, pp. 3-22.
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yet to be accomplished or if it is something new. One has to figure out why
previous measures have fallen short, and, of course, there has to be a careful
identification of the kind of behaviour you are trying to obtain and whether it
can be obtained through any tool or not. This is something that requires realising
that behavioural science has a paramount role in helping decision makers
devise the suitability of each tool. Contributions from psychology, sociology,
anthropology, neurosciences, genetics, can and should be applied in the task of
designing public policies. In addition, a list of innovative methods from data
science, machine learning and predictive analytics can also be used to enhance
policy effectiveness'!.

1.5. Nudges in the transposition of EU Directives

One of the biggest challenges of XXI* century lawmakers is to communicate
law in an effective way. Our lives are crowded with information and normative
guidance comes from multiple sources. Moreover, legislators are also politicians
and the way in which citizens perceive politicians affects their willingness to
abide by the rules they establish.

Itis now common understanding in the European Union that the legal organization
of societies has evolved beyond the mere political decision and enactment of law.
It is of paramount importance to communicate rules and, more generally, goals
and desired behaviours, in an effective way. Directives are a kind of instrument
within the European Union legal paraphernalia that, as is well known, require
member states to take further action in order to achieve particular results without
dictating the means of achieving that result. As such, member states are free
to assess and determine the instrument or combination of instruments that is
more adequate to obtain such results (there is, of course, plenty of room for
cost-benefit assessments of the most appropriate tool or combination of tools to
accomplish public policy goals).

Surely there are formal constraints: according to article 112 (8) of the Portuguese
Constitution, “the transposition into national legislation of legal acts from the
European Union is carried out in the form of law, decree-law or, according to
number 4, regional legislative decree.” But nudges can prove to be a cost-effective
tool — sometimes all it takes is a little imagination and some ‘architectural’
understanding. See the cases of food presentation in cantinas, energy efficiency
labels or disinfection material in the present context. Recent research that
examined the cost-effectiveness of nudges and typical intervention strategies
like financial incentives side-by-side found that nudges often yield particularly
high returns at a low cost when it comes to boosting retirement savings, college

11. See GuyN BEvaN, BArRBARA FasoLo, “Models of Governance of public services: empir-
ical and behavioural analysis of ‘econs’ and ‘humans’”, in Behavioural Public Policy, Adam
Oliver (ed.), NY, Cambridge University Press, 2013, pp. 38-62; PETER DiamMoND, HANNU VAR-
TIAINEN, (eds.), Behavioral Economics and its Applications, Princeton: Princeton University
Press, 2007.
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enrollment, energy conservation, and vaccination rates'.

The requirement of a normative source does not exclude the use of nudges. Their
use can be decided in such legal instruments — for example, as a precise mandate
to administrative authorities — or it can be considered in the available toolkit
when discretion is attributed to such authorities.

Within the formal constraints mentioned above, nudges can be used to widen the
available tools for governing behavior. They are part of a communication toolkit
that has long been used by private sector companies and that is becoming usual
to governments and other public institutions also in the EU.

The room for nudges in the transposition of directives should not be neglected.
When transposing a Directive into national law, member states usually face a
heavier communication challenge that what is implicated in national law. This is
because Directives come from a larger and more distant entity whose legislator
is somehow “opaque” to national citizens. The task of transposing its commands
into national jurisdictions is one requiring both flexibility and imagination.

2. Ethical and legal problems raised by nudges
2.1. Paternalism and nudges

Notwithstanding the ubiquity of nudges in everyday life and all the benefits
that their use can allow, the truth is that nudges have raised a heated discussion
on their moral and legal admissibility. The first problem with nudges is their
alleged paternalistic nature, as well as their manipulative force largely linked
to its invariable invisibility. Put simply, are nudges paternalistic and not always
fully self-disclosed?"® The answer to this question begs another question: What
exactly is paternalism?

According to GERALD DWORKIN', the conditions for paternalism are the following:
X acts paternalistically towards Y by doing (omitting) Z iff:
1. Z (or its omission) interferes with the liberty or autonomy of Y;
2. X does so without the consent of Y;

3. X does so only because X believes Z will improve the welfare

12. S. BENARTZI et. al., “Should governments invest more in nudging?”, Psychological Sci-
ence, Vol. 28(8),2017, 1041-1055, 2017.

13. At the time of the final editing of our paper, a paper by MarFaLDA CARMONA was pub-
lished. See MAFALDA CARMONA, Para o nosso proprio bem — o caso do Tabaco in Revista da
Faculdade de Direito da Universidade de Lisboa, LXII (2021), 1, 603-635. Editorial time con-
straints prevent us from taking it into account.

14. See GERALD DwoRKIN, “Paternalism”, in EDWARD N. Zarta, The Stanford Encyclopedia
of Philosophy, 2017.
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of Y (where this includes preventing his welfare from diminishing),
or in some way promote the interests, values, or good of Y.

Disregarding now the fact that the definition of paternalism presented may itself
raise some problems's, what is important to note here is that there are several
arguments against nudges on the basis of paternalism. The most important are:
(i) the argument of possible misuses and slippery-slopes; (ii) the argument of
lack of transparency; (iii) the argument of harnessing bad reasoning; and (iv) the
argument of unethical manipulation. Let us look more closely, albeit briefly, at
each of these arguments.

The first argument, which is related to its possible misuses and slippery slopes,
besides the fact that it depends on empirical evidence, does not constitute a
general objection to nudging but to the misuse of some specific nudges!'®, as all
state action can lead to misuse; thus, as will be seen below, it is important to be
able to control both the specific types of nudges and the context in which they are
used, as well as the purposes for which they are used.

As to the second argument concerning the lack of transparency, on the one hand,
it should be noted that the invisibility of the nudge may be necessary for its
effectiveness; on the other hand, as will be seen below, the lack of transparency
is an aspect that increases the intensity of the restriction, which can and should be
considered, for example, at the level of judicial scrutiny; therefore, related with
this last aspect, perhaps the fulfilment of some minimal transparency conditions
may be sufficient to stand up to the criticism'”.

Regarding the third argument, it seems at least an extreme view to reject all
forms of taking advantage of our non-rational tendencies, even for good ends
— namely, those aimed at overcoming the unavoidable cognitive biases and
decisional inadequacies of agents by trying to influence their decisions (in an
easily reversible manner) towards the choices they would make under idealised
conditions'® —, because constitutional systems usually impose (paternalistic)
duties to protect persons’ fundamental rights. Therefore, whether or not this
is morally objectionable or paternalistic, the fact is that modern constitutions
assign to the public authorities, for example, the duty to protect human health,
the environment, or consumers'®.

Finally, the argument of unethical manipulation is a more complex one, which is
why to be fleshed out it deserves some more attention. First of all, manipulations

15. Highlighting some of these problems, see FRancEsco FErrARO, “The Problem With
Nudges: Paternalism, Autonomy, and Transparency”, e-Piiblica, 8(2), 2021. For an overview
about paternalism, see KALLE GRILL / JASON HANNA, The Routledge Handbook of the Philosophy
of Paternalism, New York, 2018.

16. See GERALD DWORKIN, “Paternalism”.

17. See Cass SUNSTEIN, “The Ethics of Nudging”, Yale Journal on Regulation, 32, pp. 413
ss.

18. See Riccarpo ReBANATO, Taking Liberties: A Critical Examination of Libertarian Pa-
ternalism, London, 2012, p. 6.

19. See articles 64, 66, and 60 of the Portuguese Constitution.
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vary in their strength or effectiveness, which means that only paternalistic nudges
that interfere with autonomy or dignity are normatively relevant. This said, the
question to address is: Is manipulation always wrong?%

Philosophers have given several answers to this question. Since it is not
possible to analyse them all in detail, we can begin by noting that extreme
Kantian answers according to which manipulation is always wrong should be
rejected, because they would imply, for example, the wrongness of manipulating
a terrorist to know where a bomb is. Having rejected these more extreme
hypotheses on the tout court inadmissibility of manipulation, it seems that the
best answer may well be a hybrid approach according to which manipulation
(1) is sometimes prima facie wrong (perhaps whenever do not interfere with
autonomy or dignity), which means that if the presumption of immorality is
presumption is defeated, manipulation is not wrong at all; and (ii) other times it
is pro tanto wrong (whenever interferes with autonomy or dignity), which means
other moral considerations can sometimes outweigh the pro tanto wrongness of
manipulation (e.g., consequences, character of agents, the badness of the desire
or intention, etc.)?!.

The upshot of the foregoing analysis is that only the most extreme nudges seem
to be all-things-considered objectionable on the moral ground. As in the moral
domain, manipulative nudges that interfere with the autonomy and/or dignity of
agents are also relevant in the legal domain. And similarly, if they are justified on
constitutional grounds, they may also be permissible in the legal sphere.

2.2. Interference of nudging on autonomy, fundamental rights and human dignity

As already noted, nudges are also particularly problematic at the legal level.
Specifically, nudging seems to be able to interfere with human dignity, autonomy,
and more broadly with fundamental rights. A preliminary caveat on the concept
of human dignity must be inserted: despite possible semantic problems with the
respective normative statements, there seem to exist different and sometimes
contradictory conceptions of human dignity. This explains why sometimes the
concept of human dignity is pointed out as an example of an “essentially contested

20. See RoBERT NOGGLE, “The Ethics of Manipulation”, in EDWARD N. ZALTA, The Stanford
Encyclopedia of Philosophy, 2020.

21. See Marcia Baron, “The Mens Rea and Moral Status of Manipulation”, in CHRISTIAN
Coons/ MicHAEL WEBER, Manipulation: Theory and Practice, New York, pp. 116-117, 2014;
RoBERT NoGGLE, “The Ethics”.
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concept”** or deemed to instantiate “deep interpretive disagreements

Having canvassed the deeply contested nature of human dignity, the fact is
that constitutions and human rights charters often enshrine a principle of
human dignity. Specifically, it is possible to identify at least (i) one liberal
individualistic conceptions of dignity; and (ii) one communitarian-religious
conceptions of dignity. According to the first type of conceptions, dignity is
generally conceptualised as a Kantian prohibition of instrumentalization: In
this view, respecting rational agency precludes denying adults the right to make
their own decisions, even if mistaken, is to treat them simply as means to their
own good, rather than as ends in themselves. According to the second type of
conceptions, dignity is conceptualised as “humanity” or as a duty (or burden) to
act in a certain way>*.

As is the case with the concept of dignity, the concept of autonomy is invariably
part of modern constitutions and human rights’ charters. And even when it is
not expressly foreseen in constitutional statements, the latter often enshrine a
freedom to personal development, which covers “everything which is in the
interest of a person’s autonomy”’? But what exactly is the meaning of autonomy?

First, autonomy can be conceptualised as an active dispositional property of
someone to conduct her own business. Specifically, on the one hand, autonomy
can be envisaged as a dispositional property; on the other hand, autonomy is
a categorical property: dispositional property put into effect. Unconscious,
incompetent or unaware persons have disposition for autonomy but that
disposition is not necessarily put into effect.

Having briefly canvassed these two constitutional concepts, one should now ask:
Can nudges “infringe” autonomy and/or human dignity? First and foremost, there
seems to be little doubt that rights may be infringed by nudging regulation.?

22.On these concepts, see W. B. GALLIE, “Essentially Contested Concepts”, in Proceedings
of Aristotelian Society, Vol. 56, 1955-1956, pp. 167 ff. Regarding human dignity as one of
these concepts, for example, see PHILIPPE-ANDRE RODRIGUEZ, “Human dignity as an essentially
contested concept”, in Cambridge Review of International Affairs, Vol. 28, Issue 4,2015; JoRGE
Siva Sampalo, “Human Dignity’s Contestedness, Analytical Reconstruction of the Prohibi-
tion of Instrumentalization and a Reassessment of the Aviation Security Act Case”, in MIGUEL
NoOGUEIRA DE BRriTO et al., The role of legal argumentation and human dignity in constitutional
courts, Stuttgart, 2019, pp. 173 ss.

23. On the concept of deep interpretive disagreements, see VITTORIO VILLA, “Deep Inter-
pretive Disagreements and Theory of Legal Interpretation”, in ALESSANDRO CAPONE/ FRANCESCA
Pocal, Pragmatics and Law — Philosophical Perspectives, Dordrecht, 2016, pp. 89 ss. Re-
ferring to human dignity as a concept that raises deep interpretive disagreements, see PEDRO
Moniz Lopes, “Interpretive and Normative Ambivalences of Human Dignity: Rights, Dignity
and Morality”, in Fleming V Ireland, MiIGUEL NOGUEIRA DE BRITO et al., The role..., pp. 143 ss;
JorGE SiLvA Sampaio, “Human Dignity’s”, pp. 173 ss.

24. See Pepro Moniz Lores, “Interpretive and Normative Ambivalences”, pp. 162-163;
JORGE SiLva Sampaio, “Human Dignity’s”, pp. 185 ss.

25 See Ka1t MOLLER, The Global Model of Constitutional Rights, Oxford, 2012, p. 84.

26. See ANNE vaN AAKEN, “Constitutional Limits to Paternalistic Nudging: A Proportionali-
ty Assessment”, ALEXANDRA KEMMERER et. al., Choice Architecture in Democracies — Exploring
the Legitimacy of Nudging, Baden-Baden, 2016, p. 182.
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However, the answer to this question begs the question under what conditions
can a fundamental right or liberty be interfered with?

Usually, interferences of autonomy and dignity rights presuppose a reduction of
the set of possibilities of action and maybe human instrumentalization. Bearing
this in mind, one can return to the core of the matter: Do nudges somehow reduce
or difficult human action and/or instrumentalize human beings in a relevant way?

The answer is clearly positive. In fact, presently it is widely accepted in German
doctrine and case law that there is also protection against indirect or factual
interferences. But this is also the case if the State issues warnings. The German
Federal Constitutional Court gave special weight to the State’s authority
when issuing warnings — arguing the behavioural effect may be as strong as a
command® . This is so because Member States may be tempted to circumvent
or “by-pass” the constitutional framework for limitations to fundamental
rights designed specifically for the purpose of limiting “command and control”
measures, not “nudges”.

Davip HuMme stated long ago, with remarkable clarity, the following:

“(...) it is certain that rights, and obligations, and property, admit of no
such insensible gradation, but that man (...) is either entirely obliged to
perform any action, or lies under no manner of obligation.”*

With this in mind and recalling that it is possible to qualify as a nudge “any
aspect of the choice architecture that alters people’s behaviour in a predictable
way without forbidding [or imposing] any options or significantly changing their
economic incentive”?, the question that must be asked is whether nudging is
legally relevant to the extent it affects not the disposition for autonomy but the
materialization of such autonomy, namely: (i) the belief that certain obligations
exist, and (ii) the belief of what is morally correct.

In other words, the singular aspect to be stressed regarding nudges is the fact that
interferences on rights are usually relevant at the action domain, while nudging
operate at a logically previous moment—the mental domain.

In any case, it should be borne in mind that legal norms are semantic entities
expressed by legal formulations, which also entail mental phenomena (cognitive
and conative attitudes) and deal with moral emotions®. See the table below,

27. See ANNE VAN AAKEN, “Constitutional Limits”, p. 182. Arguing that autonomy is more
than freedom of choice, also concerning the independence and authenticity of the desires that
lead to action, see MARK SCHWEIZER, “Nudging and the principle of proportionality - Obliged
to nudge?”, in Kraus MartHis, European Perspectives on Behavioural Law and Economics,
Heidelberg, 2016, pp. 93 ss.

28. See Davip HuME, A4 Treatise on Human Nature (1739), Book 11, Part II, Chapter VI.

29. See RicHARD H. THALER/ Cass R. SUNSTEIN, Nudge: Improving Decisions about Health,
Wealth and Happiness, New Haven, 2008, p. 6.

30 Regarding the attitudes expressed by legal decisions, among others, see DANIEL
GONZALEZ LAGIER, Emociones sin sentimentalismo — Sobre las emociones y las decisiones
Jjuridicas, Lima, 2020.
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borrowed from JorRGE MoLL et al. article on the Cognitive Neuroscience of Moral
Emotions®'.

Table 1.1
Categories of moral emotions (subdivisions)

Self-conscious Other-conscious

Other-critical
Other-praising
Other-suffering

Self-praising

Self-critical

Guilt

Shame

Embarrassment

Pride 1

Indignation/anger |

Con tempt/c hsgl 15t

Pity/compassion

Awefelevation
Graltitude

Source: Modified from Haidt (2003b).

As it is now clear, beliefs, desires and moral emotions are the subject matter
of nudges. As such, beliefs, desires and moral emotions call for “descriptive
psychological questions”. Taking up HoLTERMANN’S words from a wholly
different context (legal realism):

“If six year old Ellen around Christmas claims that she ought to leave
some rice pudding in the addict for the Christmas pixie, we may safely
assume that this is not true. We do not as a matter of fact have any duties
toward imaginary creatures like Christmas pixies. If, on the other hand,
Ellen’s father were to say that Ellen believes that she ought to leave
rice pudding in the addict, the case is completely different. And this is
so because, in contrast to the first proposition, the truth value of the
latter is wholly independent of the possible existence of duties toward
imaginary creatures. It depends, instead, exclusively upon whether or
not Ellen actually believes in the existence of such a duty. And this is
ultimately a descriptive psychological question regarding her beliefs, not
a normative (i.e. norm expressive) question about the existence of duties
toward Christmas pixies”.*?

This proves extremely relevant. In fact, States not rarely have concluded
that nudging may prove to be more effective at attaining a certain goal that

31. See JorGE MoLL et al, “The Cognitive Neuroscience of Moral Emotions”, in WALTER
SINNOTT-ARMOSTRONG (ED.), Moral Psychology, Vol. 3 — the Neuroscience of Morality: Emo-
tion, Brain Disorders and Development, London, MIT Press, 2008, p. 3.

32. See JakoB HoLTERMANN, “Naturalizing Alf Ross’s Legal Realism — A Philosophical
Reconstruction”, Revus, 24, 2014.
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commanding and controlling. In a nutshell, (i) if Y is the goal to be attained and
(ii) X is not legally bound to Y but (iii) Nudge Z leads X to believe that Y(ing) is
morally correct / prevents shame or embarrassment, then (iv) there may be sound
reasons to believe that the probability that of all relevant X’s Y(ing) through
Nudge Z is greater than the probability of that occurring through legally binding
all relevant X’s to Y(ing).

3. Controlling nudges: the suitability of the principle of proportionality

Considering all problems raised by nudges and its use by public authorities,
some have begun to question what legal limits apply to manipulative nudges, and
the principle of proportionality appeared as an obvious candidate’. However,
neither the applicability of proportionality to nudges is uncontroversial, nor is it
clear that it is an appropriate test. In the event that it is, it is important to see how
the normative constraint provided by proportionality might work in these cases.

As seen, nudging may interfere with autonomy and dignity rights and
paternalistic reasons are usually not accepted as legitimate ends, that is, as a
permissible constitutional justification for restricting fundamental rights. Two
initial questions immediately arise.

Firstly, which nudges are relevantly restrictive from a constitutional point of
view? Some authors seem to argue that only “invisible” or “System 1” nudges
interfere with autonomy, that is, those of which the decision maker is not aware
of the effect of the nudge on his or her choice, because the cues are processed
by the automatic “System I” of thinking®. But is this a sufficient condition? For
SCHWEIZER “it is not sufficient that the decision maker is unaware of the (intended)
effect of the manipulation; he or she has to be unaware of the manipulative cues
— such as in the case of subliminal advertising or the subtly distorting mirrors
— that one can consider the nudge an interference with personal autonomy”™.
At least at first glance, the author does not seem to be right. Strictly speaking,
he seems to be merely identifying a concrete consideration that shows a more
restrictive nudge. In a nutshell: a totally invisible nudge is necessarily more
restrictive than a nudge for which only its effects are unknown.

Secondly, is there any constitutional justification that prima facie imposes or
permits public authorities to create restrictive nudges? The answer is contingent,
but all constitutional duties of protection and promotion of fundamental rights
and liberties are good contenders (e.g., constitutional duty to protect public
. 36 .
health, the environment or the freedom of press) . Nevertheless, even if

33. See ANNE VAN AAKEN, “Constitutional Limits”, pp. 185 ss; MARK SCHWEIZER, “Nudging
and”.

34. See ANNE VAN AAKEN, “Constitutional Limits”, pp. 187 ss.

35. See MARK SCHWEIZER, “Nudging and”, pp. 101.

36. Contra, arguing that there may be justifications outside the constitution, see MARK ScH-
WEIZER, “Nudging and”, pp. 102 ss.
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restrictive nudges are prima facie justified from the constitutional point of view,
as any other interference on fundamental rights they still have to comply with
proportionality.

According to the principle of proportionality, whenever a deontic means —>legal
end relation is involved, public authorities are forbidden to choose deontic means
that are unsuitable, unnecessary, and disproportionate in the narrow sense. In
other words, proportionality control is based on assessing the proportionality
qua suitability, necessity and proportionality stricto sensu of the content deontic
statements (“command & control”) such as legal rules and legal decisions®.

Given this framework, a first problem arises: being a non-formal choice
architecture that alters people’s behaviour, how can be nudges be legally
controlled? As stated, proportionality prohibits the choice of unsuitable,
unnecessary and disproportional deontic means for the attainment of legitimate
legal ends. Assuming that nudges are being used only to satisfy constitutional
duties, the problem of legitimate ends dissipate because they are constitutionally
Jjustified. But as nudges are not deontic (but factual) means, does proportionality
apply? To put it differently: Do nudges presuppose some deontic element that
triggers the proportionality principle? As far as we can see, the answer to the
conundrum is positive because there is always a decision to “nudge” (i.e., a
decision with deontic content).

Therefore, on the one side, proportionality is triggered by the legal decision to
nudge, which often affects not only the nudged persons but also fundamental
rights of other agents (e.g., the images on tobacco packages not only aim to
influence smokers behaviour, but also interfere with the economic freedom
of tobacco companies). On the other side, the kind and characteristics of the
nudge will be relevant for (i) the measurement of the effectiveness of the nudge
used to satisfy a legitimate constitutional end (suitability) and (ii) the intensity
of the interference with a certain fundamental right (necessity), as well as (iii)
for the comparison of the concrete benefits of satisfying the principle justifying
the nudge with the costs for the constitutional principle restricted by the nudge
(proportionality stricto sensu). Let us then look at how each of the proportionality
tests works by reference to nudges’ cases.

Regarding suitability, it is forbidden to choose means gqua nudges that are not
suitable to further the constitutional principle that constitutes the legal end to
satisfy. Even if this is a test with low bite on restrictive means, because it only
requires the nudge to be abstractly probable to cause the aimed end in a minimal
extension, the measurement of the concrete level of effectiveness of a nudge
provided by suitability can be very important in the context of the following
tests, namely necessity and proportionality stricto sensu. For example, if a
decision-maker is faced with a choice between a restrictive nudge with a high
degree of effectiveness in achieving the same end and a legal rule with the same

37. See JorGE Sitva Sampaio, “Brute Balancing, Proportionality and Meta-Weighing of
Reasons”, in JAN-R. SIECKMANN, Proportionality, Balancing, and Rights — Robert Alexy's Theo-
ry of Constitutional Rights, Dordrecht, 2021, p. 57.
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level of restrictive intensity but less effectiveness, necessity prohibits the choice
of the legal rule.

According to the necessity test, it is forbidden to choose means gua nudges
whenever there are less restrictive and at least as effective means to further
the constitutional end to satisfy*®. Regarding this second test, a first question is
whether nudges qua non-coercive means are always less restrictive means than
legal rules accompanied by sanctions gua coercive means®. Even if they are, this
obviously does not mean that excessively restrictive nudges do not exist; but their
detection will be done at the level of proportionality stricto sensu. Nevertheless,
one cannot rule out the possibility of using both nudging and the legal rules.
In this case, the intensity of the interference is prima facie higher than to the
non-cumulative use of nudges and legal rules. And what about when there are
different non-coercive means? VAN AAKEN argues transparent nudges should be
given preference®. But as Scuweizer underlines, this will only be the case if the
transparent nudge is as effective as the invisible one*'.

A second question is “whether the state may actually be forced to choose a non-
coercive measure over a coercive measure under this prong”#. As seen, there
will only be an obligation to choose a non-coercive means if an available nudge
is less restrictive and as effective as the wanted coercive means. Otherwise, the
public authority will have discretion as to the choice of means to satisfy the
desired legal end®. But perhaps is important to take it down a notch or at least to
be cautious regarding overly confident beliefs as to the effectiveness of nudges.
In fact, “[w]hile early proponents were convinced that nudging is an effective
way of changing behaviour, often as effective as coercive approaches, empirical
evidence casts doubt on this», at least “if used in isolation™*,

Finally in what regards proportionality stricto sensu, it is forbidden to choose
means qua nudges whose concrete benefits are not at least comparatively of
equal weight of the costs for the restricted fundamental right or freedom.
Furthermore, this can be expressed in ALEXY’s Law of Balancing according to
puts it “[t]he greater the degree of [interference to] one right or principle, the
greater must be the importance of satisfying the other”. In addition to different

38. On these two tests, among others, see AHARON BARAk, Proportionality — Constitutio-
nal Rights and their Limitations, Cambridge, 2012, pp. 303 ss; Laura CLERICO, El Examen de
proporcionalidad en el derecho constitucional, Buenos Aires, 2009, pp. 39 ss; CARLOS BERNAL
PuLipo, El principio de proporcionalidade y los derechos fundamentales, Madrid, 2005, pp. 692
ss; ViTaLINO CANAs, O Principio da Proibi¢do do Excesso na Conformagdo e no Controlo de
Atos Legislativos, Coimbra, 2017, pp. 577 ss.

39. Considering that it does, see MARK SCHWEIZER, “Nudging and”, p. 107.

40. See ANNE VAN AAKEN, “Constitutional Limits”, pp. 191 ss.

41. See MARK SCHWEIZER, “Nudging and”, p. 107.

42. See MARK SCHWEIZER, “Nudging and”, p. 108.

43. See RoBERT ALEXY, El derecho constitucional y el derecho infraconstitucional, ROBERT
ALEXY, Ensayos sobre la teoria de los principios y el juicio de proporcionalidade,Lima, 2019,
p. 128; MatTHIAS KLATT/ MORITZ MEISTER, The Constitutional Structure of Proportionality, Ox-
ford, 2012, p. 79.

44. See MARK SCHWEIZER, “Nudging and”, p. 108.

45. For example, see ROBERT ALEXY, “On Balancing and Subsumption. A Structural Com-
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ways of formalising proportionality stricto sensu*, the most difficult question
is to identify what considerations can contribute to justify the assignment of
values to the intensity of interferences and of the importance of satisfying some
constitutional principles. In other words, are there any objective facts to measure
the intensity of restrictive nudges?

When one is talking about restrictive rules, substantive, temporal, territorial
and subjective aspects of the interfered principle may be useful in the weighing
operation*’. What about nudges? Firstly, transparency can be a criterion — the
lesser the transparency of the nudge, the higher the intensity of the interference
on autonomy. Secondly, the type of mental states intended to induce may also
be a criterion — informative nudges are prima facie less restrictive than non-
informative ones; this is related with VAN AAKEN’s distinction between nudges
targeting the formation of preferences and nudges aimed at correcting cognitive
errors in order to help people pursue their own preferences rationally*. In short, it
is important to identify the facts relating to the use of nudges that act as modifiers
of the weight of the conflicting reasons.

kR

parison”, Ratio Juris. 16(4), December 2003, p. 436.

46. For some examples, see ROBERT ALEXY, “On Balancing”, pp. 436 ss; LARS LINDAHL, “On
Robert Alexy’s Weight Formula for Weighing and Balancing”, in AuGusto SiLva Dias, Liber
Amicorum de José de Sousa e Brito, Coimbra, 2009, pp. 188 ss; Huco R. ZuLETA, “El Principio
de Proporcionalidad — Reflexiones sobre la Racionalidad del Modelo de Robert Alexy”, unpub-
lished; Davib MARTINEZ ZORRILLA, Conflictos constitucionales ponderacion e indeterminacion
normativa, Madrid, 2007, pp. 252 ss; Davip DUARTE, “From Constitutional Discretion to the
Positivist Weight Formula”, in JAN-R. SiECKMANN, Proportionality, Balancing, pp. 11 ss; JORGE
SiLva Sampalto, “Brute Balancing”, pp. 59 ss.

47. See CArLOS BERNAL PuLIiDO, E! principio, pp. 769 ss; JORGE SiLvA SAMPAIO, “Proportion-
ality in Its narrow sense and measuring the intensity of restrictions on fundamental rights”, in
Davip DUARTE/ JORGE SILVA SAamPalo, Proportionality in law, Dordrecht. 2018, pp. 101 ss.

48. See ANNE VAN AAKEN, “Constitutional Limits”, p. 171.
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